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INTRODUCTION 

 

This memorandum outlines steps that Canada should take to become a global leader in fully realizing its 

international commitments to reducing and eliminating modern slavery. In “A Call to Action: Ending the 

Use of All Forms of Child Labour in Supply Chains,”1 the Standing Committee on Foreign Affairs and 

International Development & Subcommittee on International Human Rights recognized that “the federal 

government should take concrete action as Canada risks ‘falling behind’”2 other countries vis-à-vis taking 

meaningful steps to eliminate modern slavery. The report details how other jurisdictions, such as France 

and the Netherlands, are implementing robust pieces of legislation that establish due diligence 

requirements requiring corporations to reduce and eliminate modern slavery in their supply chains.3 

Corporations subject to these laws that fail to do so face significant financial repercussions. Canada can 

join global leaders by implementing the recommendations outlined in this memorandum.  

 

This memorandum identifies six recommendations that the International Justice & Human Rights Clinic 

(“IJHRC”) argues will further the purpose of Bill S-211, An Act to enact the Modern Slavery Act and to 

amend the Customs Tariff (“Bill S-211”), which is to combat the use of modern slavery in the supply chains 

of Canadian companies. These recommendations are divided into two parts. Part one concerns 

amendments that are complementary to the current scope of Bill S-211. Part two concerns amendments 

beyond the current scope of Bill S-211 but that would nonetheless enhance its effectiveness in 

combatting human rights abuses within the supply chains of Canadian companies.  

 

Many of the recommendations we propose are drawn from the IJHRC’s model supply chain legislation, 

attached as Appendix A – Bill S-2XX, An Act Respecting Transparency in Supply Chains (“Bill S-2XX”). The 

Executive Summary below presents our recommendations in summary form, while the subsequent 

“Recommendations” section expands upon each recommendation.  

 
1 House of Commons, Standing Committee on Foreign Affairs and International Development and the 
Subcommittee on International Human Rights, A Call to Action: Ending the Use of All Forms of Child Labour in 
Supply Chains, 42nd Parl, 1st Sess (October 2018) (Chairs: Michael Levitt and Anita Vandenbeld) [A Call to Action]. 
2 Ibid. at page 9.  
3 See pages 30-32.  



EXECUTIVE SUMMARY  

 

PART ONE: PROPOSED AMENDMENTS THAT COMPLEMENT BILL S-211’S EXISTING SCOPE 

 

1. Include due diligence requirements 

 

Bill S-211 is more likely to achieve its goals if it includes due diligence requirements, such as a duty of 

care. Bill S-211 currently relies solely upon reporting requirements to combat modern slavery in supply 

chains. As is evident from similar legislation in foreign jurisdictions, this method alone is unlikely to 

achieve Bill S-211’s goals of combatting modern slavery in supply chains and influencing companies to 

meaningfully engage with their reporting requirements under s. 7 of Bill S-211.  

 

2. Require the Minister to maintain a public database of the annual reports 

 

Supply chain transparency legislation in foreign jurisdictions has received criticism for not maintaining a 

public database of companies’ reports, thus making information difficult to access for civil society. This 

issue could be remedied by requiring the Minister4 to maintain a public database of reports made 

pursuant to s. 7 of Bill S-211.  

 

3. Amend the definition of “forced labour”  

 

The current definition of forced labour in s. 2 of Bill S-211 requires a reasonable person to believe that 

their safety or the safety of another is threatened. This definition may exclude instances of forced labour 

where the objective belief is not readily apparent, such as certain forms of debt bondage. Therefore, the 

current definition should be amended to reflect the language used by the International Labour 

Organization, which defines forced labour as “all work or service which is exacted from any person under 

the menace of any penalty and for which the said person has not offered himself voluntarily.” 

 

PART TWO: PROPOSED AMENDMENTS THAT ARE OUTSIDE OF BILL S-211’S EXISTING SCOPE BUT NONETHELESS EFFECTIVE 

 

4. Include protections for whistleblowers 

 

Bill S-211 currently does not have any mechanisms to facilitate whistleblowers’ disclosure of information 

pertaining to modern slavery or any protections for whistleblowers who disclose such information. Bill 

S-211 should therefore be amended to incorporate these measures, as these would strengthen the 

Minister’s5 investigatory functions and influence companies to substantively comply with their reporting 

requirements.  

 

5. Appoint the Canadian Ombudsperson for Responsible Enterprise (“CORE”) to oversee the 

independent administration of Bill S-211, including by providing meaningful powers of investigation 

 
4   As per Recommendation Five (below), we recommend that these functions be employed by the CORE. 
5   As per Recommendation Five (below), we recommend that these functions be employed by the CORE. 



 

The administration and enforcement of Bill S-211 is currently overseen by the Minister. This framework 

raises issues of independence and the risk that politics will interfere with Bill S-211’s functions. The 

effectiveness of legislation targeting modern slavery in other jurisdictions has been hampered by a lack 

of independence from government’s executive branch. Transferring the powers currently vested in the 

Minister to the CORE could help remedy these issues. 

 

6. Empower the CORE to enact guidelines pertaining to international human rights law, and establish 

a Compliance Committee to adjudicate instances of substantial non-compliance 

 

The IJHRC recommends that Bill S-211 be amended to empower the CORE to enact guidelines. These 

guidelines would define what parameters Canadian companies must follow in their operations abroad to 

comply with Canada’s international human rights obligations. Grievances alleging that a company has 

failed to abide by these guidelines would be investigated and reported upon by the CORE. The IJHRC also 

recommends establishing an administrative tribunal named the Compliance Committee. The Compliance 

Committee can adjudicate instances of substantial non-compliance with the CORE’s guidelines and, if 

appropriate, order remedies. 

 

 

RECOMMENDATIONS 

 

PART ONE: PROPOSED AMENDMENTS THAT COMPLEMENT BILL S-211’S EXISTING SCOPE 

 

1. Include due diligence requirements 

 

Bill S-211 primarily seeks to combat modern slavery by requiring companies to issue annual reports. In 

the IJHRC’s view, reporting requirements alone will not meaningfully influence corporate actors to 

comply with prohibitions against modern slavery. Reporting requirements are more effective when 

coupled with due diligence requirements, which hold companies liable for failing to take reasonable 

efforts to prevent the use of modern slavery in their supply chains. 

 

Various common law jurisdictions, such as California, Australia, and the UK, have implemented legislation 

requiring companies to issue reports addressing the risk of modern slavery in their supply chains. The 

California Transparency in Supply Chains Act6 (“the California Act”), in effect since 2010, is the oldest of 

these statutes and therefore serves as a good test for the efficacy of reporting requirements alone. 

 

One of the primary criticisms of the California Act is that the required disclosures are often “of a 

superficial nature.”7 This tendency is largely due to the minimal measures required of companies to 

comply with the California Act. Under the California Act, companies are only required to disclose their 

 
6 California Civil Code, s 1714.43. 
7 Marieke Koekkoek et al., “Monitoring Forced Labour and Slavery in Global Supply Chains: The Case of the 
California Act on Transparency in Supply Chains” (2017) 8:4 Global Policy 522 at page 524 [Koekkoek]. 



efforts in addressing instances of modern slavery in their supply chains. There is also no requirement that 

companies uphold a certain standard of due diligence. In other words, companies can comply with the 

California Act by merely disclosing that they undertook no measures to address modern slavery. This 

framework places the onus on civil society to draw attention to potential instances of modern slavery 

and on consumers to eradicate modern slavery “by way of their purchasing decisions.”8 There is, 

however, little evidence that the California Act has successfully changed consumer patterns.9 The use of 

government regulation is also notably absent – a method that other jurisdictions, such as France and the 

Netherlands, are increasingly relying upon to address modern slavery concerns.  

 

Bill S-211 is similar to the California Act in that it relies primarily upon reporting requirements to combat 

modern slavery.10 The IJHRC is therefore concerned that Bill S-211 will encounter many of the same set-

backs as the California Act, as outlined above. To increase the likelihood that Bill S-211 will influence 

Canadian companies to combat the use of modern slavery in their supply chains, the IJHRC recommends 

that Bill S-211 be amended to include a due diligence requirement. An example of this requirement is 

the duty of care located in s. 28(1) of Bill S-2XX, which states:  

companies owe “a duty of care that is reasonable in the circumstances to ensure that 

individuals employed in its supply chain are reasonably free from forced labour, child 

labour and human trafficking while engaged in such employment.” 

 

Factors used in determining the appropriate standard of care a company owes to individuals employed 

in its supply chain may include: 

• the strength of business relations between the company and the employer of the 

individual, if the individual is not directly employed by the company or its subsidiary; 

• the reasonable foreseeability that individuals working in its supply chain are victims 

of modern slavery; 

• the scale and complexity of the supply chain in relation to the resources available 

to the company; and 

• the annual report a company has produced pursuant to s. 7 of Bill S-211. 

 

The implementation of a duty of care in Bill S-211 would follow a recent legislative trend of establishing 

due diligence requirements to combat modern slavery. France’s Duty of Vigilance Law and the 

Netherlands’ Child Labour Due Diligence Law, for example, require companies to take positive measures 

to address the risk of human rights abuses in their supply chains, and both impose the prospect of liability 

on companies who fail to reasonably undertake such measures. Conversely, these laws do not require 

companies to prevent human rights abuses in their supply chains, so long as they sufficiently exercised 

due diligence in attempting to do so. A duty of care in Bill S-211 would operate in a similar manner.  

 

Aside from combatting modern slavery through the prospect of civil liability, the duty of care would also 

influence companies to produce more meaningful disclosures in their annual reports. A company’s 

 
8 California Act, s 1(i). 
9 Koekkoek, supra note 7 at page 525. 
10 Modern Slavery Act, Preamble. 



willingness to substantively engage with the reporting requirements under s. 7 of Bill S-211 will be an 

indicator that it operated with due diligence, and that it satisfied its standard of care. On the other hand, 

an unwillingness to engage with the reporting requirements will put a company at greater risk of liability. 

Combining the existing reporting requirements with a due diligence requirement will therefore 

incentivize more in-depth and transparent annual reports. 

 

2. Require the Minister to maintain a public database of the annual reports 

 

Section 8 of Bill S-211 requires companies to post their reports on their websites, it but does not require 

these reports to also be located in an accessible public repository. The California Act and the U.K.’s 

Modern Slavery Act11 utilized a similar framework and were both criticized by civil organizations for failing 

to make the information produced by the legislation readily accessible.12 We therefore recommend that 

the Minister be required to maintain a public database containing reports made pursuant to s. 7 of Bill 

S-211.13 The public database of reports required by the Extractive Sector Transparency Measures Act14 

provides a relevant domestic example of such a database.15  

 

3. Amend the definition of “forced labour”  

 

Under s. 2(1) of Bill S-211, forced labour is defined as: 

labour or service provided, or offered to be provided, by a person under circumstances 

that could reasonably be expected to cause the person to believe that their safety or 

the safety of a person known to them would be threatened if they failed to provide, or 

offer to provide, the labour or service. 

 

In the IJHRC’s view, Bill S-211’s definition of forced labour should not require a reasonable belief that 

one’s safety is threatened. We are concerned that the above definition may exclude instances of forced 

labour where the requisite belief is not readily apparent or may not exist. For example, certain forms of 

debt bondage utilize financial penalties instead of physical violence to force individuals to provide labour. 

The current definition, while consistent with Canada’s definition of human trafficking in the Canadian 

Criminal Code, adds an extra evidentiary hurdle not required by international law, and which has been 

challenging for the Canadian Crown to prove.  

 

The IJHRC recommends instead that Bill S-211 use the forced labour definition from the International 

Labour Organization (“ILO”). The ILO defines forced labour as “all work or service which is exacted from 

any person under the menace of any penalty and for which the said person has not offered himself 

 
11 Modern Slavery Act 2015 (UK), c 30 [UK MSA] 
12 Justine Nolan, "Hardening Soft Law: Are the Emerging Corporate Social Disclosure Laws Capable of Generating 
Substantive Compliance with Human Rights" (2018) 15:2 Brazilian J of Intl L 65 at page 70. 
13 As per Recommendation Five (below), we recommend that these functions be employed by the CORE. 
14 SC 2014, c 39. 
15 Reports made pursuant to the Extractive Sector Transparency Measures Act are available at: 
<https://www.nrcan.gc.ca/our-natural-resources/minerals-mining/mining-resources/extractive-sector-
transparency-m/links-estma-reports/18198>. 

https://www.nrcan.gc.ca/our-natural-resources/minerals-mining/mining-resources/extractive-sector-transparency-m/links-estma-reports/18198
https://www.nrcan.gc.ca/our-natural-resources/minerals-mining/mining-resources/extractive-sector-transparency-m/links-estma-reports/18198


voluntarily.”16 Penalties used for extracting forced labour include traditional penal sanctions, the loss of 

rights or privileges, and economic penalties linked to debts.17 The ILO’s definition – aside from being 

recognized as the international legal standard – is broad enough to address our concerns, yet narrow 

enough to accurately encompass modern slavery. 

 

PART TWO: PROPOSED AMENDMENTS THAT ARE OUTSIDE OF BILL S-211’S EXISTING SCOPE BUT NONETHELESS EFFECTIVE 

 

4. Include protections for whistleblowers 

 

Bill S-211 currently does not have mechanisms to facilitate whistleblowers’ disclosure of information 

pertaining to modern slavery, nor does it protect whistleblowers who provide relevant information. 

Whistleblowing has been described as “by far the most effective single mechanism available for 

uncovering wrongdoings.”18 To effectively combat modern slavery, it is therefore imperative that Bill S-

211 facilitate relevant whistleblowing and provide legal protection for whistleblowers. This addition 

would further strengthen the Minister’s investigatory functions19 and influence companies to 

substantively comply with their reporting obligations. 

 

For an example of how Bill S-211 could facilitate and protect whistleblowers, please see ss. 30-40 of Bill 

S-2XX (Appendix A).  

 

5. Appoint the Canadian Ombudsperson for Responsible Enterprise (“CORE”) to oversee the 

independent administration of Bill S-211, including by providing meaningful powers of investigation 

 

a) Independent administration  

 

The IJHRC recommends that Bill S-211’s oversight mechanism maintain sufficient independence from the 

executive branch and proposes that the CORE is better suited to effectively oversee the administration 

and enforcement of Bill S-211. The CORE’s mandate, as outlined in the Order in Council 2019-1323, is to 

advise companies, review complaints, engage in mediation, and provide advice in the area of responsible 

business enterprise.20 Overseeing Bill S-211’s effective implementation would be a natural extension of 

these functions. Doing so would also help ensure that Bill S-211’s purposes are furthered without 

influence from the Minister or, by extension, the prevailing political climate of the day. The CORE is 

empowered to determine relevant facts independent of government.21 Independence from government 

 
16 Convention concerning Forced or Compulsory Labour (Geneva, 28 June 1930) 39 UNTS 55 (entered into force 1 
May 1932), Article 2(1). 
17 International Labour Organization, “The Cost of Coercion” report, 12 May 2009, accessed 30 November 2019, at 
pages 5-6, para. 24. 
18 David Hutton, Ryerson University, Centre for Free Expression: “What’s Wrong with Canada’s Federal 
Whistleblowing System” at page 4. Accessed online 24 January 2020 at: 
<https://cfe.ryerson.ca/sites/default/files/whats_wrong_with_the_psdpa_0.pdf>. 
19 As per Recommendation Five (below), we recommend that these functions be employed by the CORE. 
20 Canada, Schedule to Order in Council P.C. 2019-1323 (6 September 2019), online: <https://orders-in-
council.canada.ca/attachment.php?attach=38652&lang=en>. 
21 Ibid. 

https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---declaration/documents/publication/wcms_106268.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---declaration/documents/publication/wcms_106268.pdf
https://orders-in-council.canada.ca/attachment.php?attach=38652&lang=en
https://orders-in-council.canada.ca/attachment.php?attach=38652&lang=en


is desirable because it allows for inquiries into areas crucial for minimizing instances of modern slavery 

that ministers might not consider or even support. Independence may also instill businesses with the 

confidence that their obligations under Bill S-211 are being considered in a non-political manner.    

 

The California Act illustrates the difficulties arising from ministerial oversight of supply chain legislation. 

The California Attorney General (an elected position) possesses exclusive authority to enforce the 

California Act.22 The legislation allows the Attorney General to apply to court for an injunction if entities 

are exhibiting non-compliance with the California Act. To date, the Attorney General has never 

attempted to use injunctive relief.23 An analysis by KnowTheChain, however, concluded that only 31% of 

companies identified as being subject to the legislation produced a disclosure statement in compliance 

with the California Act.24 It seems that this inactivity by the Attorney General is therefore not due to a 

lack of potential cases.  

 

An additional example of the potential pitfalls associated with politicized oversight of supply chain 

legislation comes from the UK. There, the UK MSA established the position of an Independent Anti-

Slavery Commissioner to encourage “good practice”25 in “the prevention, detection, investigation and 

prosecution of slavery and human trafficking offences.”26 While ostensibly an independent body, 

evidence shows that the Anti-Slavery Commissioner’s work has been hampered by political oversight. 

For example, the first UK Anti-Slavery Commissioner resigned in 2018, pointing to interference from the 

UK Home Office as a reason for her resignation.27 She stated: “At times independence has felt somewhat 

discretionary from the Home Office rather than legally bestowed.”28 Further, the Group of Experts on 

Action Against Trafficking in Human Beings was critical of the Anti-Slavery Commissioner’s lack of 

independence, pointing to the fact that the body is required to report to the Government’s executive 

branch.29 Bill S-211 provides for even less independence, because the entity overseeing the legislation is 

currently a member of the executive branch.  

 

The New South Wales Anti-Slavery Commissioner (“NSW Commissioner”) will likely provide for more 

effective oversight of that state’s Modern Slavery Act (“NSW MSA”) than the Canadian Minister will 

provide for Bill S-211.30 The NSW Commissioner is empowered to make reports to Parliament without 

 
22 Benjamin Thomas Greer, “Opaque Transparency: Why California’s Supply Chain Transparency Act is 
Unenforceable,” (2017) 8:1 Oñati Socio-legal Series at page 41. 
23 International Corporate Accountability Roundtable & Focus on Labour Exploitation, Full Disclosure: Towards 
Better Modern Slavery Reporting (San Francisco, 2019) at page 14.  
24 KnowTheChain, Insights Brief: Five Years of the California Transparency in Supply Chains Act  
(San Francisco, 2015) at page 5. 
25 UK MSA, supra note 10 at s 41(1). 
26 Ibid. at s 41(1)(a). 
27 Gary Craig, “Britain’s Modern Slavery Act: Flies in the Ointment” (2018) E-International Relations 
<https://www.e-ir.info/2018/06/13/britains-modern-slavery-act-flies-in-the-ointment/>. 
28 Ibid. 
29 Group of Experts on Action Against Trafficking in Human Beings, Report Concerning the Implementation of the 
Council of Europe Convention on Action Against Trafficking in Human Beings by the United Kingdom: Second 
Evaluation Round (Strasbourg, 2016) at page 11. 
30 Modern Slavery Act 2018 No 30 [NSW MSA]. While the New South Wales Modern Slavery Act has passed both 
houses of parliament and received royal assent, it is not yet in force because the Government has not proclaimed 

https://www.e-ir.info/2018/06/13/britains-modern-slavery-act-flies-in-the-ointment/


the approval of a minister.31 Further, the NSW Commissioner is legally required to include an evaluation 

of government entities in relation to minimizing modern slavery in each annual report to Parliament.32  

 

Considering the above, the IJHRC recommends that the CORE – rather than the Minister – be provided 

with annual reports detailing steps that entities have undertaken to combat modern slavery during the 

previous year, decide the form in which such reports should be provided, and specify additional persons 

to aid in the above.33 These reports should be tabled in each house of parliament, ideally through their 

respective speakers,34 and be published in a prominent place on the CORE’s website. Potential criminal 

liability would attach to providing false or misleading statements to the CORE.  

 

b) Investigatory powers  

 

To achieve the purpose of Bill S-211, the CORE requires access to relevant supply chain information and 

should be given the ability to obtain this information when needed. The IJHRC therefore recommends 

that the CORE be given the ability to compel information related to the Office’s mandate.35 The power 

to compel would ensure that the CORE’s independence from government is realized in practice, as it 

would provide the Office with the ability to determine whether complaints have merit independent of 

ministerial discretion. Several jurisdictions have provided their business regulatory bodies with the 

power to compel information – a power which, we argue, would provide for more effective oversight 

and administration of Bill S-211 if provided to the CORE.36 See s. 8 of Bill S-2XX for our proposed approach 

to conferring the power to compel information onto the CORE. 

 
it as such. See Kylie Beach, “Anti-Slavery laws get buried by NSW Government” (2019) Eternity News 
<https://www.eternitynews.com.au/australia/anti-slavery-laws-get-buried-by-nsw-government/>. 
31 Ibid. at s 19(1) and 2(d). 
32 Ibid. at s 9(1)(f). 
33 Bill S-211 currently provides the responsible minister with these powers except for the power referred to in 
footnote 34, below. We argue that furnishing reports to Parliament through their respective speakers would 
eliminate even the appearance of potential bias.  
34 See An Act respecting transparency in Supply Chains, [Bill S-2XX] at s 5(10). 
35 See s 8 of Bill S-2XX for model provisions in respect of the CORE’s proposed investigatory functions.  
36 Although the UK MSA can be criticized for failing to confer adequate independence on its Anti-Slavery 

Commissioner, it nonetheless requires public authorities to comply with requests for information “so far as 
reasonably practicable” (at s. 43(2)). In addition, these authorities do not breach any duty of confidentiality when 
providing this information. The NSW MSA goes further, requiring that all entities in or of the state provide 
information to the Anti-Slavery Commissioner if the information is likely to be of assistance (at s. 14(2)(a)). The 
ability to compel information should not be limited to governmental bodies, however. Rather, this power should 
extend to all sources of information likely to be of assistance to the CORE in determining if complaints have merit. 
Without this power, any investigatory function would be significantly constrained.  

Several administrative bodies in Canada provide for robust powers to compel information relevant to their 
statutory mandates. Ontario’s Occupational Health and Safety Act (RSO 1990, c O.1), for example, provides health 
and safety inspectors appointed under this legislation with the ability to engage in “reactive” inspections. These 
inspectors have the power to enter a premise without warrant or notice (at s. 54(1)(a)), may “require the production 
of any drawings, specifications, license, document, record or report” (at s. 54(1)(c)), and make inquiries of any 
person who was in a workplace (at s. 54(1)(h)). Robust powers to compel information are also found in the Canadian 
Environmental Protection Act (SC 1999, c 33) (“CEPA”). The CEPA confers strong powers of investigation on 
enforcement officers, who may enter premises, examine substances, books, records and other documents, take 

https://www.eternitynews.com.au/australia/anti-slavery-laws-get-buried-by-nsw-government/


 

The IJHRC further recommends that the CORE’s power to compel be combined with potential liability for 

failures to comply. This potential liability would be similar to that provided in the Canadian Human Rights 

Act (“CHRA”),37 which establishes a criminal offence resulting from the obstruction of an investigation.38 

While we support the creation of the offences outlined in s. 15 of Bill S-211, these provisions should 

support investigatory powers for the CORE as opposed to the Minister. This would allow the CORE to 

effectively pursue the purpose of Bill S-211 – implementing Canada’s international commitment to 

contribute to the fight against modern slavery – in a manner that matches the ability of the Canadian 

Human Rights Commission to pursue the purpose of the CHRA.39 

 

6. Empower the CORE to enact guidelines pertaining to international human rights law, and establish 

a Compliance Committee to adjudicate instances of substantial non-compliance 

 

The IJHRC recommends that the CORE be empowered to enact guidelines which stipulate how 

Canadian companies should conduct themselves in their operations abroad. These guidelines would be 

based on international treaties that Canada is a party to, and they would reflect Canada’s human rights 

obligations under international law. Grievances alleging that a company has violated these guidelines 

could be submitted to the CORE by or on behalf of an individual or organization. The CORE would then 

investigate the grievance’s allegations, report its findings on the validity of the allegations, and publish 

these reports on its website. See Division 1 (ss. 5-11) of Bill S-2XX for suggested provisions enabling the 

CORE to enact guidelines and investigate grievances. 

 

The IJHRC further recommends that an administrative tribunal named the Compliance Committee be 

established to adjudicate substantial contraventions of the CORE’s guidelines. The Compliance 

Committee would review reports of grievances published by the CORE and may adjudicate these 

grievances with each of the affected parties present. If Compliance Committee finds there was 

substantial non-compliance with the CORE’s guidelines, the Compliance Committee may order 

remedies. See Division 2 (ss. 12-14) of Bill S-2XX for suggested provisions establishing the Compliance 

Committee and its duties.  

 

The purpose of the Compliance Committee would be to remediate egregious instances of human rights 

abuses within Canadian companies’ supply chains that do not necessarily fall under the ambit of 

 
samples, seize evidence, and conduct tests (at s. 218(10)). The Canadian Human Rights Act, similarly, empowers 
the Canadian Human Rights Commission to investigate complaints by searching premises and seizing relevant 
evidence. In the case of the search power, a warrant is necessary, which is obtained by ex parte application to the 
Federal Court. A judge then decides whether to issue the warrant, and if so, whether any conditions should apply. 
See Canadian Human Rights Act, RSC 1985, c H-6 at s. 43 [CHRA]. 

The IJHRC argues that the objective of remedying and preventing instances of modern slavery associated with the 
operations of Canadian corporations abroad is at least as pressing as the objectives of the above statutes. 
Therefore, the CORE should be provided with similarly robust powers to compel information. 
37 CHRA, supra note 45 at s 43(3) (“No person shall obstruct an investigator in the investigation of a complaint.”) 
38 Ibid. at s 60(1)(c).  
39 The purpose of the CHRA is to ensure equal opportunity and prevent discrimination.  



modern slavery, including violations of the Universal Declaration of Human Rights, the International 

Covenant on Civil and Political Rights, and the International Covenant on Economic, Social and Cultural 

Rights. To fulfill this purpose, the IJHRC recommends that the Compliance Committee be empowered 

to order damages and apply to the Federal Court for injunctions.40 These powers would effectively 

remediate and prevent human rights abuses associated with Canadian corporations in their operations 

abroad.41 Below we outline how France’s Duty of Vigilance Law addresses issues of non-compliance 

through the use of damages and injunctions.  

 

a) Damages 

 

Awards of damages should be available under Bill S-211 for instances of human rights abuses. Damages 

provide redress for victims of harm and deter behaviour that violates their rights. France’s Duty of 

Vigilance Law provides for damages in the form of potential monetary payments.42 Damages aid the 

Duty of Vigilance Law in achieving both remediation – by compensating victims of abuse for the 

damage they have suffered – as well as prevention – by signaling that financial consequences may 

result from a failure to be vigilant. The Duty of Vigilance Law imposes damages if harm arises in the 

context of a non-compliant (or non-existent) vigilance plan. Further, the harm must not have occurred 

had there been a compliant vigilance plan. Causation leading from the failure to exercise due diligence 

and the ultimate harm will, of course, be difficult to prove in some cases.43 Some argue, however, that 

the mere existence of this cause of action affects corporate behaviour by creating both a legal and 

financial risk of failing to turn attention to potential human rights abuses.44   

b) Injunctions 

The objective of injunctions is to induce compliance with legislation using the sanctioning power of 

courts. Legislation in California and France allows for injunctions to prevent further non-compliant 

action by corporations subject to their legislation. Non-compliance with injunctions may lead to the 

remedy of contempt of court and potentially severe monetary penalties. Due to these remedies, 

injunctions would allow the Compliance Committee to effectively prevent activities that are non-

compliant with Bill S-211.   

 

CONCLUSION 

 

Part One of this memorandum recommended that Bill S-211 be amended to include a duty of care, 

establish a public repository for companies’ reports, and alter the definition of forced labour. These 

 
40 See Bill S-2XX, s. 14(2)(b). 
41 See s 12(2) of Bill S-2XX, which stipulates that the Compliance Committee should be composed of members of 
the business, government, and human rights communities in equal proportion.  
42 Stéphane Brabant & Elsa Savourey, “France’s Corporate Duty of Vigilance Law: A Closer Look at the Penalties 
Faced by Companies,” (2017) Int Rev Compl Bus Eth [A Closer Look] at page 2. 
43 Ibid. 
44 Ibid. at page 4.  



recommendations would help Bill S-211 meet its stated goal of implementing Canada’s international 

commitment to contribute to the fight against modern slavery.   

 

Part Two of this memorandum recommended that Bill S-211 be amended to provide protections for 

whistleblowers, appoint the CORE to oversee the administration of Bill S-211, and establish a Compliance 

Committee. While these recommendations are outside the current scope of Bill S-211, they are 

nonetheless imperative in furthering Canada’s obligations to fight modern slavery and ensure its 

companies comply with international human rights law.  


